
0-

l"f

~~:File No : V2/44/GNR/2018-19

~~fflT :Order-In-Appeal No.: AHM-EXCUS-003-APP-48-18-19

R.-Jlcfj Date :30-07-2018 'G1ffi ffl c#I" ffiW Date of Issue: c?0/~c9/<f'
n1 smm«star snrgarr (orta) rr wfa ()/
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

3ru 3n7gal, at sq zgca, 1znarrz- 311'9,iffil&lll 8RT 'G1ffi ~ ~ :
PLN-AC-C.Ex-10/2047 Ria : 26-03-2018 @fGa

Arising out of Order-in-Original: PLN-AC-C.Ex-10/2017, Date: 26-03-2018 Issued by:
Assistant Commissioner,CGST, Div: Palanpur, Gandhinagar Commissionerate,
Ahmedabad.

3149)aaaf gi ,fartal vi urar
Name & Address of the Appellant & Respondent

M/s. Ambica Sales Corporation

al{ anf#r gr 3ftmr aria)s 3rra #var & at a gr mgr a uf zrenfenfa fa
lgT; gr 3f@rat at ar@a za grervm Wgda aar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,'+fR"cr '{N¢1-< "cfj"f grhervr smlaa :
Revision application to Government of India :

0 (1) ~ - GT1zIca 3f@fr1, 1994 #t ear iafa Rh4 aarg mg mcai 6fR if
~tTRT cBl" 'B'Cf-tl"RT cB" ~~ 4'!'"gc/5 cB" 3Rf<TT-r glervr 3rdaa 'sra iRra, 4ld REF,
fctm iarca, Rlua f@qr, aft ifha, u#tar cfrcr «a,i rf, f4ct : 110001 cp]"
#t urRt arRe; y

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zafa nra ct)- ffimaus }ft zrf c/51x'{5{1'i fa4t spurn IT 3rI qlal
i a fa#t quern au rosrn jm a ura g; maf , u f@8t urn zar aver #
~cm~ c/51x'{5{1'i if m ~ •f!0-s1J11x "B m l=flcYf ~ >lfcpm cB" cITTFr ~ m 1

(ii) ,In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing -of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) qrd # as f@vatz zurTr Pll!Tfad l=flcYf "9'x" m l=flcYf cB" fclP\4-1fu1 "tf - ~
~ l=flcYf "9'x" 3la yea # Re #mi \YJl" 'lffid cB" ~~~ ~- ,:,'-__\~:-_~_-·_:::,:,.:,
a I-e..
(b) In case of rebate of duty of excise on goods exported to any courttry/{r tJttitqfy JtjJ$ide
India of on excisable material used in the manufacture of the goods which ark exported tj any
country or territory outside India. · .. _-;.,0 .::. · ;:' ./..- ~--
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(Tf) ~ ~ cpf~ ~ ~ ~ cfj" ~ (~ m~ cITT) mm fcrRTT TJq'f ·

l=ffi>f 'ITT I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tf ~ ,:klJJ qtj c&) ,:klJ I qtj ~ cfj" ~ cfj" ffi-q \rll"~~ l=IRf cB1" ~ ~ 3Tix
~ ~ \rll" ~ tfRT ~ Fl<Ff cfj" :!ct1Rlcb ~. ~ cfj" m -cnmr err ~ ~ m
~ ll fcrffi~ (.=f.2) 1998 tfRT 109 mxr Pl.g;cfct ~ ~ 'ITT 1
(d) . Credit of any duty allowed to be utilized towards payment of excise duty on final products
under'the provisions of this Act or the Rules made there under and such order is passed by.the

._Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ta sir«i yea (srfta) fara68, 2oo1 # fr e siafa Raf€ Tur in
sg- #al ufji i, hf mar #a sf sng hf feta ftmu #fl er-arr vi
38ta mar at at-at ,Rezai er 5fa mr4a fszt urn afgl 7er Tar g. cITT
~x.-c<.J~ft~ cB" 3fc=rm tfm 35-~ 'ff AtTffur -qf)- cB" :rmR cB" ~ cB" WQI tl3TR-6 ~ c#I" m
ft el#t a1Reg

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. 0
(2) Rf@3Ira # mrer uni iaaa ya cars qt zas a stat qt 2oo/
~ 'TfcTFl c#I" \llfq 3tR uf iaaa ya ala a vnar zt m 10001- c#i" ~ 'TfcTFl c#I"
\llfq I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zycn, a€tu gryea ya @ara 3rat#tu nm@rat4f or4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ah grzrca 3rf@,fr, 1944 c#I" efRT 35- uom/35-~ cf)" 3W@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cfcifc;i fti a qRba 2 (1) cB" # ~~ cf)" 3IBfclT #t 3r#ta, 3r@hat mm #
zrca, #ta sqra yen ya @ala sr4l4ta =rznf@ow (Rrec) at 4fa ft4 4)feat,
377qral a it-2o, nqea sRq #Toe, aft Ir, 3-164-IGl6!1G-380016. 0

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other'than as mentioned in para-2(i) (a) above.

(2) #4ta sar«a zycas (3r#ta) Pura#t, 2001 c#I" t1m 6 cf)" ~m ~:q-3 # R~
fag 374wr 374ta nrznferai at n1{ 3rat f@ rah fag mg 3rat 6t ar ufjf Rea
ii sud zrca #t air, ans t l=f11T 3ITT' WWIT ·TIT u#fl q; 5 al zI Uraa t emf
I; 1000/-- #h hr#t z)ft I usi war zyca #t iir, anr #t l=f11T 3ITT' WITTIT ·rn sg+fr
I 5 Gal4 IT 50 Gil4 l "ITT at u; 50o/- tr ht @tf I "\il'6T ~ ~ c#I" l=JTlf ,
~ c#I" l=f11T 3ITT' WITTIT ·TIT ifT; 5o Gira IT Gwa sur & asi u; 10000/- 6t
uft atft I c#I" ~ fl51ll¢ ..Zfuifel..Z cf)" '.-fFf "ff ea1fhia ayr a i vier #6t \Jfm I 'll6
5lgn # fa4t 71f I &\iiAcb af5f cf)" ~ c#I" WW cITT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(orie which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty I penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above so.:1:=~~"-=rz---1,

respectively \n the form of crossed bank draft in favour of Asstt. Registar of a branci<of,~n . %,f?' / - ... ~• \, t~- '
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated ·

. In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.1 OD/- for each. ··

(4) ·z1111Grzl ca 37f@If?zu 197o zren visit@r ctJ"~-1'* 3RfTffi RtTffu:r ~~
sad ma zrr qr mar qnfrf [ofu mf@er»rt mer r@la #t va 4fa "CJx
E5.6.5o ht at urzarcru zca fez an zit 1Rt
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee starr1p of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga sit ii@ra mm6iiat Riror av4 ar aii #st ail ft en nraffa fclxrr \JITcTT t
l #tr ggc, #tr sqla ca g hara an4)8la nznf@raw (nrufRqf@,) fr, 1982 a
f¥6C; t-1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service TaxAppellate Tribunal (Procedure) Rules, 1982.

(6) @tar err, h.4ta zseua area vi hara34«4r ui@raw (#aa) m m=a 3t1frc;rr hmai
eh.lzr 5euz area 31f@)er1, &&yynr 39n3ii fa@tr(in-2) 3ff@1fezrG 2a&y(&y ft
iznr 29) feiin: €••89 5it #Rt fa#tr31f@)fr#, %%V cl?l" 'l:fRT3 h 3irifa a cH cli-l col' 3fr~cl?l"
wr ,rfa#6r ae qa.if@r samar3 cn:a i, GT~ra fcn' ~ 'l:fRT m 3fc-TClTct" ~ cl?l"~ crrc;fr

3r4frerffzralura 3rf@art
h.-4zr5eu areavi parash 3-Tctcl1c," CflFT fcolrarz eraiffanf@?

(i) 'l:fRT 11 tr m 3-Tctcl1c=r~~

(ii) rlz sm #r al { ala ZITTT
(iii) r sm f1#raft h fera 6 m 3-Tctcl1c=r ~ ~

» 3m7it arr zr fr zr err7hnan f@fr (i. 2) 3r@0fez1, 2014 h 3ra#rap fn4 3r4tar uTf@art h
areRauf rare 3ts#fv 3rqat rapca&i zty

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s 3n2erhuf ardr u@raswrh rarer sari gears 3rzrar areasznavef@afa gtaan fngayea
h 1ograterw3fl srzita avs faatfea & as avsh 1ogracrw6raras#rt ,e?}e
(6)(i} 'In view of above, an appeal against this order shall lie before th{'lr.t~ <?~\~\\
payment of 10% of the duty demanded where duty or duty and penalty are in: isp~e;;or );'..
penalty, where penalty alone 1s m dispute. · .. -:.0 .. • .:: ~,.-.,
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Cl
ORDER-IN-APPEAL

This appeals has been filed by M/s Ambica Sales Corporation, Plot No.32/15,

New Ganj Bazar, Patan, N G (for brevity-"appellant') against Orders-in-Original

No.PLN-AC-CEX-10/2017 dated 26.03.2018 (hereinafter referred to as "the

impugned order) passed by the Assistant Commissioner of Central GST, Palanpur

Division (hereinafter referred to as "the adjudicating authority").

0

2. The fact of the case is that during investigation against M/s Anmol Agrotech

Industries, Mehsana (for short-M/s Anmol) by the DGCEI officers, it was noticed

that they were manufacturing and supplying plant growth regulator and pesticides

· etc goods to appellant without payment of duty. Accordingly the premises of the

appellant was searched and noticed that the goods valued at Rs.1,96,447/- were

received by them from M/s Anmol without duty payment documents and lying in

their stock account. The DGCEI officer has seized the said goods, as it appeared to

be liable for confiscation under the provisions of Central Excise Rules, 2002 (CER).

A show cause notice dated 11.09.2014 was issued to the appellant for (i)

confiscating the seized goods under Rule 25 of CER; and (ii) imposition of penalty

under Rule 26(1) of CER. The said show cause notice was adjudicated by the

adjudicating authority, vide OIO No.03/AC/CE/MEH/2016 dated 20.01.2016 by

confiscating the seized goods and imposing penalty of Rs.18,118/-. The case was

remanded by the Commissioner (Appeals), vide OIA NO.AHM-EXCUS-03-APP-153

14-16-17 dated 18.11.2016, to the adjudicating authority to re-determine the value

of non-excisable/exempted goods cleared, if any by M/s Anmol during 2013-14 and

also for extending benefit under the exemption notification thereof, if any. Vide the

impugned order, the adjudicating authority has held that all the goods produced by

M/s Anmol are excisable goods, hence they are not eligible to avail the benefit of

exemption. Accordingly, the adjudicating authority, vide impugned order has

ordered for confiscation of the goods valued at Rs.1,96,447/-, removed by M/s

Anmol to the appellant and imposed redemption fine of Rs.49,112/-. He also 0
imposed penalty of Rs.18,118/- under Rule 25 (1) of Central Excise Act.

They relied on various case laws in support of their argume ·
/~~',
' · "

· o
t a

3. Being aggrieved, both the appellant has filed the present appeal on the

grounds that:

• The department has not established as to whether the goods cleared by M/s

Anmol are liable for excise duty or otherwise; that if the appellant is not

liable for penalty, the confiscation of the seized goods is not justifiable.

• The appellant had not done anything which has rendered liable for

confiscation of goods and penalty thereof; penalty will be imposable only

when the appellant have done any act with excisable goods which they knew

or has reason to believe that such goods were liable for confiscatie
t
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4. A personal hearing in the matter was held on 26.07.2018. Shri Vipul
Khandhar, Chartered Accountant appeared for the same on behalf of appellant and
reiterated the submissions made in .the appeals. He further stated that case against

M/s Anmol was decided against them.

5. I have carefully gone through the facts of the case and submissions made
by the appellant in the appeal memorandum as well as at the time of personal

hearing.

6. In the instant case, I observe the background of case booked against the
appellant is that the DGCEI officers has booked an offence case against M/s Anmol
for wrong availment of SSI exemption benefit under Notification No.03/2003-CE
dated 01.03.2013; that they had cleared excisable goods to the tune of
Rs.3,61,21,780/- during 2013-14 without obtaining central excise registration and

without payment of central excise duty after crossing the prescribed limit of Rs.150
lakhs under the said exemption notification. The DGCEI officers has also seized the
excisable finished goods, valued at Rs.11,16,135/- lying in stock at the premises of
M/s Anmol, under Rule 25 of CER. Accor::lingly the adjudicating authority has
confiscated the seized goods with an optior to. redeem the goods on payment of
Rs.2,79,100/- and also confirmed the denand with interest and a penalty of
Rs.1,37,954/-. As regards case against the appellant, I observe that he is a trader
and received excisable goods cleared by M/s Anmol, without payment of central
excise duty. It is the contention of the department that the appellant had
purchased the said goods, valued at Rs.1,96,447/- from M/s Anmol, though he was
aware that the said goods were cleared w'thout payment of proper excise duty
amounting to Rs.18,118/-and therefore, the same are liable for confiscation.

7. I further observe that the case was earlier remanded by the Appellate
Authority vide OIA dated 18.11.2017 to the adjudicating authority to re-determine
the value of non-excisable/exempted goods cleared if any by M/s Anmol during
2013-14 and also for extending benefit unde the exemption notification thereof, if

any.

8. I 'observe that the adjudicating authority, in the impugned order, has held
that all the goods cleared by M/s Anmol to the appellant were excisable goods and
they were not eligible for any exemption under the notification in question during
the relevant period i.e 2013-14 in respect of the goods cleared to the appellant.
Further, during the course of personal hearing, the Ld. Consultant has admitted the
fact that the main case against M/s Anmol has been decided against them. In the
circumstances, I do not find any merit in the argument of the appellant that the
goods received by them during.the relevant period are non-excisable. I observe

that there is failure on the part of the appellant in receiving thi,1;~~s
Anmol. It is an admitted fact by the Proprie:or or the appellantha/feyreed
the goods in question vide Delivery Challan No.1880 dated 24.12013 and 40
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dated 02.12.2013 only and have not received any other documents showing central
excise duty payment details or mentioning nil rate of duty vide relevant exemption

notification. The goods in question which were found to have been removed from
the factory of M/s Anmol without cover of invoices and without evidence of payment
of duty is very much liable for confiscation. Therefore, though knowing the facts
that the goods received from M/s Anmil were not having any details of duty
payment particulars, the explanation given by the appellant that there is no failure
on their part does not justify the fact. It is an admitted fact that the goods received
by the appellant were excisable goods and received without cover of invoices and
duty payment or payable particulars. Therefore, an offence attracting confiscation
and imposition of penalty had taken place. In such offence cases, the facts and
circumstances of each case will have to be taken into account in the matter of
confiscation and penalty. Therefore, the case law cited by the appellant does not, .

.Q., --~
'$

e

advance their case. In the circumstances, the action taken by the adjudicating
authority, vide the impugned order is absolutely correct and acceptable in so far as
it concerned to confiscation of goods, redemption fine imposed and penalty
imposed. Accordingly, I uphold the same and reject the appeal filed by the

appellant.

8. . sf@a4af ta af RR+ft a Rqzrt aut#ala farmar al The appeals filed

O·

by the appellant stand disposed of in above terms. •(smr i#)
gm (fer)

Date: /07/2018

Attested

2/44,
(Mohanan V.V)
Superintendent (Appeals)
Central Excise, Ahmedabad

o
R.P.A.D
To

M/s Ambica Sales Corporation,
Plot No.32/15, New Ganj Bazar,
Patan, N G.

Copy to:-

1. The Chief Commissioner, Central GSTZone, Ahmedabad.
2. The Commissioner, Central GST, Gandhinagar
3. The Addl./Joint Commissioner, (Systems), Central GST, Gandhinagar
4. The Dy./ Asstt. Commissioner, Central GST, Palanpur Ddivision15.'Guard file.
6. P.A. ara.d ..''e< .a+.·7 4, %2.° ,%,>: • •
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